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F
or attorneys just beginning their foray into appellate prac-
tice, the process in Colorado state appellate courts is likely
to be daunting and perhaps overwhelming. To assist new

attorneys or attorneys who may be transitioning into this practice
area, this article provides both a retrospective on lessons on briefing
and arguing appellate cases gleaned from decades of appellate
experience, and a section highlighting important court rules to
remember when presenting a case before those courts.

Briefing and Arguing
Practitioners new to appellate law should put into practice a

number of principles regarding presenting a case to the appellate
courts. However, experience teaches that two basic principles
should receive particular attention: (1) mindfulness toward the
standard of review for each issue a case presents, and (2) prepared-
ness for oral argument, assuming orals are granted.

1. Be mindful of the standard of review. It is often the driving
force behind how to present a case on appeal. Appellate standards
of review typically fall into three categories:
 De novo. This implicates the lower court’s legal conclusions,

such as interpretation of a constitutional provision, statute, or
court rule;1 construction of a contract or other legally signifi-
cant document;2 or rulings on dispositive pretrial motions3 or
certain mid-trial or post-trial motions.4 Appellate courts
reviewing de novo give no deference to the lower tribunal.5

 Clearly erroneous. This implicates the lower court’s factual
findings in certain instances, such as during a bench trial.6

Appellate courts reviewing for clear error exercise less skep-
ticism than under de novo review and defer to the lower tri-
bunal’s fact-finding, unless “left with the definite and firm
conviction that a mistake has been committed.”7

 Abuse of discretion. This implicates the lower court’s ruling
on a discretionary matter, such as admissibility of evidence at

trial8 and, in most situations, the decision of whether to grant
or deny attorney fees or costs.9 Appellate courts reviewing for
abuse of discretion defer to the lower court’s decision unless
“manifestly arbitrary, unreasonable, or unfair.”10

Other standards of review include (1) deference to an adminis-
trative agency’s interpretation of its own enabling statute and ad -
ministrative regulations, except where contrary to statutory and
constitutional law;11 and (2) mixed questions of law and fact, such
as jury instructions, for which the wording of a particular instruc-
tion is reviewed de novo for legal accuracy but the district court’s
decision to give the instruction in light of the record at trial is re -
viewed for abuse of discretion.12

Decisions reviewed for abuse of discretion or clear error are un -
likely to be reversed by a higher court unless the decision was ex -
tremely egregious.13 Hence, a more constructive approach is to
focus on issues reviewed de novo. If most of the appealable issues
involve discretionary decisions, emphasize the egregiousness of the
lower tribunal’s ruling through liberal citation to the trial or hearing
transcript, explanation of how the abuse of discretion pervaded the
trial or prejudiced the client, and discussion of cases where similar
decisions constituted abuses of discretion.

2. Be well-prepared for oral argument. Treat oral argument like
a conversation with a senior partner. The strong legal and factual
points of the case should be emphasized and explained convinc-
ingly, and the weaknesses of the case should not be ignored but
rather addressed in a matter-or-fact manner.14 Also, expect the
panel to be well-prepared. For example, during oral argument
before the Colorado Court of Appeals, judges almost always pos-
sess a draft opinion resolving the appeal, and at least one judge and
his or her clerks have read the entire record. Thus, the questions
judges pose to advocates likely encompass what they perceive to be
the salient legal principles or the important factual issues. Accord-
ingly, it is vital to know the appellate record and the principal cases
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inside and out. One way to prepare is to outline the issues exhaus-
tively.15 However, be prepared to be flexible and responsive to the
panel’s questions rather than rigidly adhering to that outline.
Finally, when the red light illuminates on the podium, respectfully
thank the members of the panel for their time, reiterate a short
request for relief, and sit down.

Respecting the Rules
There are a plethora of appellate rules by which practitioners

need to abide.  However, three particular sets of rules merit special
attention for practitioners unfamiliar with appellate law in Colo-
rado: (1) appellate rules regarding formatting of briefs and requests
for appellate fees and costs; (2) the new public domain citation for-
mat for Colorado appellate cases issued on or after January 1, 2012;
and (3) the types of interlocutory relief available in the Colorado
Supreme Court and Colorado Court of Appeals.

1. Adhere to appellate rules when drafting briefs. The appellate
rules “are not mere technicalities, but rather serve an important
purpose in facilitating appellate review.”16 Judges routinely strike
briefs and even dismiss appeals due to noncompliance with certain
rules.17 For example, two rules that are rigorously enforced by
appellate courts are CAR 28, regarding contents of briefs (in par-
ticular subsection (k), which addresses recitation of the standard of
review for a given issue and citation to the record where that issue
was preserved for appeal); and CAR 32, regarding the formatting
of briefs.18 CAR 39, regarding costs and fees incurred on appeal, is
another rule to consider when drafting briefs. The end of the prin-
cipal brief should include a request for appellate costs under CAR
39, which (although typically minimal) are nevertheless recover-
able by the prevailing party,19 and a request for appellate attorney
fees under CAR 39.5, as long as a legal basis for the request is
stated (meaning a statute or contract authorizes recovery of attor-
ney fees).20 

2. Understand the impact of Chief Justice Directive (CJD) 12-
01 on citation formats in briefs and judicial opinions. CJD 12-01
contains new rules, in effect since January 1, 2012, for public do -
main citation for published Colorado Supreme Court and Colo-
rado Court of Appeals opinions issued since then, as well as for
modified, re vised, withdrawn, vacated, or substituted opinions
issued since then.21 It also contains detailed rules on how to cite
cases issued since January 1, 2012. New appellate practitioners
should consult CJD 12-01 for more information.

3. Know the differences in elements and application between
CAR 4.2 and 21. CAR 4.2, the rule governing interlocutory appeal
of a district court’s order to the Colorado Court of Appeals, re -
quires satisfaction of three elements before the appellate court will
grant review under this rule: (1) immediate review of the district
court’s order will “promote a more orderly disposition or establish a
final disposition of the litigation”; (2) the order involves a “control-
ling question of law,” signaling the statewide importance of the
issue; and (3) this controlling question of law is as yet “unre-
solved.”22 A typical scenario where CAR 4.2 comes into play is
where a district court issues a ruling on a dispositive motion re -
garding a common law duty or a new or recent statute not yet in -
terpreted by the appellate courts.23 In one situation that may be sui
generis, an appellate court accepted an interlocutory appeal of an
issue collateral to the merits of the case, partly because the parties
might save substantial amounts of time and money.24

CAR 21, by contrast, involves the direct review of a district
court’s ruling by the Colorado Supreme Court in the exercise of
the Court’s original jurisdiction, which relief is “extraordinary in
nature,” “wholly within the discretion of the Supreme Court,” and
“shall be granted only when no other adequate remedy, including
relief available by appeal or under CRCP 106, is available.”25 In
the context of civil litigation, this discretionary review typically
involves a trial court’s discovery rulings, which must “place[] a
party at a significant disadvantage litigating the merits of the con-
troversy and where a remedy on appeal would be inadequate,”26

but also can address issues of “significant public importance” not
yet resolved.27

The two rules interact as follows: where the district court denies
a litigant’s request for interlocutory appeal under CAR 4.2, that lit-
igant’s only recourse is to petition the Supreme Court for relief
under CAR 21.28 Hence, practitioners should file a CAR 4.2 inter-
locutory appeal before attempting a CAR 21 original jurisdiction
appeal.29

Conclusion
The topics discussed here are by no means an exhaustive list of

points to keep in mind when briefing and arguing appellate mat-
ters in Colorado state courts; however, the lessons from practice
and the pointers regarding appellate rules should serve newly
minted appellate practitioners well. To this end, here is a final tip:
never pass up an opportunity to gain more skill, education, experi-
ence, knowledge, or training on appellate practice.
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